The judicially established right of fair use was codified at Section 107 of the act. Section 108 permits, under certain circumstances, copying by libraries and their employees. If copying and distributing copyrighted materials are permitted under Section 107, 108, or another provision of the Copyright Act, the copyright owner need not be contacted for permission, and royalties need not be paid.
An analysis of whether copying is permitted without first having to request permission or pay royalties depends upon the answers to the following questions:
1. For whom is the material being copied?
2. How is the copy going to be used? 3. What is being copied? 4. How much is being copied? 5. Who is making the copy? 6. How much is the library charging for this service?
7. How are the revenues being used? As will be seen, some of the questions listed above are identical to those that must be analyzed in determining whether a use is fair under Section 107. First, however, the ability of a library photocopying service to copy and distribute copies under Section 108 will be considered.
Copyright and Fee-Based
Copying Services James S. Heller II echnological developments that permit rapid and inexpensive document reproduction have allowed many libraries to meet their' patrons' informational needs through photocopy services. While many libraries still provide photocopies to persons or organizations outside the library'S parent institution at a nominal charge, an increasing number realize the need to recover a greater portion of the actual copying cost. The Copyright Act of 1976' governs the scope of permissible reproduction and distribution of copyrighted works. This article examines the impact of the copyright law on fee-based copying services.
Many libraries meet the informational needs of their patrons through in-house
The rights of a copyright owner, including the right to reproduce and distribute copyrighted works.' are set forth in Section 106 of the Copyright Act. These rights, however, are subject to the limitations of Sections 107-118 of the act. Under most circumstances, the extent to which a library may provide copies through an inhouse fee-based photocopying service to persons or organizations outside the parent institution will have to be justified under either Section 107 or 108 or the activity will be considered infringing. 
SECTION lOS-COPYING BY LIBRARIES

Section 108 (a)(l)-No Commercial Advantage
In order to qualify for the Section 108 exemption a library must first meet the threshold requirements of subsection (a) of Section 108. Section 108(a)(1) requires that copying must be done without a purpose of direct or indirect commercial advantage. The legislative history of Section 108 states that the" advantage" referred to must attach to the copying itself, and that libraries in for-profit organizations, as well as those in public or private nonprofit institutions, may qualify for the Section 108 exemption."
The legislative history infers that a library will not charge more for copies than is necessary to recoup the cost of making those copies. A commercial enterprise cannot call itself a library and engage in for-profit copying and distribution without running afoul of the act.' Neither may a library in a nonprofit institution contract with a commercial copying enterprise and authorize it to carry out copying and distribution functions that would be exempt if the library itself did the copying and distribution." It is therefore proper to examine how much the library charges for its services, and how the money received is used.
A library should be able to recoup the direct and indirect costs of making and distributing copies without removing it from Section 108 protection. Such costs include equipment, utilities, supplies, labor, and postage. Labor costs may be quite substantial, as they include taking the message, identifying, locating and retrieving the material to be copied, making and mailing the copy, billing and record keeping, and reshelving the material copied."
Libraries may find that providing feebased services for outside patrons increases the demand for its services. Charging such sums that permit a library to hire additional staff to meet increased demand should not remove it from Section 108 protection. The labor cost is inherent in providing the service itself, and recouping that cost should not be Copyright and Fee-Based Copying 29 interpreted to mean that the library has received a "commercial advantage" from the copying. One may reasonably ask whether there is a commercial advantage if the revenue received from the copying allows the library to add materials to its collection that it otherwise could not afford. If money received from the copying is used to supplement existing resources, the library may actually be profiting from the copying.~ll costs of operating the copying service should be identified, however, before concluding that revenue is genuinely. being used to add materials to the collection.
Section 108 (a)(2)-Ope1l Collecti01l
Section 108(a)(2) requires that the library's collection must be open tothe public or to persons doing research in a specialized field. While there is debate a.s to whether libraries in for-profit institutIOns meet this requirement/ this is n~t~Ikelyto be of concern to libraries provldmg feebased copying services to pa!rons ou.tslde the parent institution. Libraries provldmg these services are invariably assocIated with nonprofit organizations s~ch as~ca-demic institutions or large pubhc [ibraries. and have no problem meeting the openness requirement.
Section 108 (a)(3)-A Notice of Copyright
Section 108(a)(3) requires that "a notice of copyright" be included with the reproduction. There is disagreement as to whether this provision means the for~al notice of copyright prescribed by S~ctIOn 401 or some type of alternative notice. In any event, library photocopy~ng s~rvlces should comply with this prOVISIOn. .
Assuming that the threshold requirements of Section 108(a) have been met, there are other relevant considerations as to whether specific copying activities are permitted under Section 108. A more detailed analysis of Section 108, particularly subsections (d) and (g), is therefore necessary.
Section 108(d)-Articles and Small Excerpts
Nearly all copying done by a library photocopying service will be of the nature specified in Section 108(d). This provision allows a library to make a single copy of an article or small excerpt from a copyrighted work if (1) the copy becomes the property of the user; (2) the library has no notice that the copy will be used for any purpose other than private study, scholarship, or research; and (3) the library displays warning signs as specified by the Register of Copyrights."
Generally, compliance with Section 108(d) should not be difficult. First, while a library may provide only a single copy under Section 108(d), rarely will it be asked to provide multiple copies of an article or excerpt when there is a charge for the service. Second, a copy sent to a requester generally becomes his or her property. Finally, in few instances will a library providing copies to noninstitutional clients for a fee know that the use of the copy is for a purpose other than "grivate study, scholarship, or research." 0 Should the copy actually be used for an invalid purpose, the library is not prohibited from providing the copy unless it knows of that purpose prior to the copying or distribution of the materials. 11
Section 108 (g)(l)-Multiple or Systematic Copying
A library's right to copy and distribute copyrighted material under Section 108 is subject to the limitations of subsection (g). Section 108(g)(1) prohibits related or concerted reproduction of multiple copies of the same material, on one occasion or over a period of time, either for aggregate use by one or more individuals or for separate use by individual members of a group. This provision, however, does not prohibit repeated reproduction and distribution of single copies of the same material on separate occasions to a variety of independent users if each act of copying and distribution is isolated and unrelated, and if the users are not members of a "group."
Although the word "group" is not defined in either the Copyright Act or its legislative history, the purpose of the subsection (g)(l) limitation is to prohibit a library from providing multiple copies of the same material to members of the same organization. In practice, any such activity is January 1986 generally confined to members or employees of the library'S parent institution. The prohibition against related or concerted reproduction of multiple copies of the same material would rarely present a problem for libraries providing copies for a fee to individuals or organizations outside the library's parent institution. In any event, libraries should take precautions to insure that they are not copying beyond that permitted by subsection (g)(1).
Section 108 (g)(2)-Systematic Copying
Section 108(g)(2) prohibits the systematic reproduction or distribution of single or multiple copies of the type of materials described in subsection (d), namely, articles or short excerpts." Copying pursuant to interlibrary arrangements, however, is expressly permitted so long as the purpose or effect is not to substitute for a subscription to or purchase of a work. According to Professor Melville Nimmer, subsection (g)(2) prevents a requester from asking for single copies of different articles from the same issue of a journal on separate occasions, thus eventually getting an entire issue, or substantial part thereof, without purchasing it. 13 A library filling such requests has likely infringed the copyright on a protected work.
The prohibitions created by Section 108(g)(2) appear to be even broader than that suggested by Nimmer if the Guidelines for the Provision of Subsection .108(g)(2) are considered. 14 The guidelines were drafted by the National Commission on New Technological Uses of Copyrighted Works (CONTU) to provide guidance regarding permissible copying for interlibrary loan purposes notwithstanding the prohibition against systematic copying. The guidelines specifically refer to repeated copying from the same journal title, rather than the less restrictive copying from the same issue of a journal. 15 The purpose of subsection (g)(2) is to prevent copying in such quantities as to reduce the market for a work. This applies whether the market lost is for a specific article from a journal, a single issue of a journal, or a subscription to a journal. The words "same material" in Section 108(g), as applied to subsection (d) materials, prevent the systematic copying of the same article or different articles from a journal. This is not necessarily true with regard to subsection (g)(l), which appears to prohibit related or concerted copying of identical works.
Multiple copies of the same article will be infrequently requested by a client of a fee-based copying service. Requests are generally coordinated through one department of the client institution, most likely the library, if one exists. Subsequent requests for the same article generally will be filled in-house from the copy previously acquired. II, It is nonetheless quite possible that over a period of time the client of a fee-based photocopying service will request a variety of articles from the same journal.
The CONTU Guidelines provide guidance to a borrowing library as to whether making a request for a photocopy is permissible, but they also require that the borrowing library maintain records of requests made. 17 There is no parallel requirement that supplying libraries keep records of materials copied. However, the Guidelines state that the supplying library may fill a request for a photocopy only after the requesting library has verified that the request complies with the Guidelines," It may be difficult for a library copying service to meet this requirement, especially when the institution making the request is not a library. Similarly, technological developments now permit the transmission of requests by means other than the traditional interlibrary loan form. Copying services should consider methods by which they may verify that the required assurance has been made for requests communicated orally, electronically, or by written means, and whether from a library or other type of institution.
The Register of Copyrights has stated that "the extent to which library photocopying services are large-scale operations with full-time photocopying staff, advertisements soliciting patronage, and consistently substantial output bear directly on the extent to which such services are systematic. ,,19 This is not to say, however, that libraries that advertise their services and fill large numbers of requests for Copyright and Fee-Based Copying 31 photocopies of copyrighted materials will be prohibited from justifying their activities under Section 108. An assessment as to whether a highly organized and widely publicized fee-based copying service violates the subsection (g)(2) prohibition against systematic reproduction or distribution requires an analysis of the entire operation. A determination of the extent to which copyright owners have been harmed by the service's activities will also be appropriate.
SECTION l07-FAIR USE
Section 107 of the act states that the fair use of a copyrighted work is not an infringement of cop,?,right. 20 The expre.ss language of the act-and Its legislative historl2 state that libraries may reproduce and distribute copyrighted works under the fair use exemption. Still, there is disagreement as to the extent to which a library may legally reproduce or distribute copies under Section 107.23
In most circumstances a library, acting as the agent for the requester, should be able to do what the requester legally could have done. Indeed, this is the reasoning behind Section 108, which expressly permits libraries to make copies for users. In addition to the express language of Section 107, guidance may be provided by Section 108(g) as to what copying might be considered fair. 21 
The Purpose of the Use
The preamble to Section 107 lists certain purposes that are most appropriate for a finding of fair use. Reproduction for the purpose of "scholarship" or "research" is expressly included. However, copying pursuant to one of the enumerated purposes will not always result in a finding of fair use. The section also lists four factors that a court must consider in determining whether a use is fair, although factors other than those enumerated may also be considered. The first factor is "the purpose and character of the use, including whether the use is of a commercial nature or, rather, for nonprofit educational purposes. ,,25 It is therefore appropriate to examine how the reproduced material will be used.
Outside of requests by educators and students, academic libraries are most frequently requested to reproduce materials for persons who require the materials for their research. 26 Special libraries commonly receive requests from individuals researching the subject areas that comprise the core of the library's collection. For example, most of the requests received by law libraries from noninstitutional users are from attorneys. The fact that
27
Some courts have held that in order to find fair use there must be a productive use of the copied work.
28
Under the productive use test, the user must add to the work being copied; simply using the work for the purpose for which it was created is not enough. However, the United States Supreme Court recently stated that a nonproductive use may be a fair use." Copying for the purpose of aiding one's understanding, which is not always a productive use, may be a fair use.
In addition to examining the purpose and character of the requester's use of the material copied, the purpose of the copying service in making and distributing the photocopy also must be considered. That purpose, generally, is to assist in the dissemination of information, and is, at the worst, neutral. The fact that a fee-based copying service charges for the copies should not negate a finding of fair use unless the service receives monies in excess of expenses.
The Nature of the Work Copied
The second factor to be considered in a fair use analysis is the nature of the copyrighted work. Generally, there is greater latitude to copy factual, educational, scientific, or informational works than there is to copy creative, fictional, or entertainment works." Certain libraries, such as law libraries, may do a substantial amount January 1986 of copying from materials that are not protected by copyright at all, includin13 works of the United States government, I court decisions;" statutes." administrative codes, legislative histories, and records and briefs of cases. Works not protected by copyright may be reproduced without limitation. The 
Amount Copied
The third factor listed in Section 107 is t~e amount and substantiality of the pornon of the work used in relation to the copyrighted work as a whole. Generally, the more that is copied, the less likely it is that there will be a finding of fair use."
Harm to the Copyright Owner
The final factor, the effect of the use upon the potential market for or value of the copyrighted work, is generally considered the most important of the four factors." If the market or potential market for a work is harmed by the copying, there is a greater tendency for a court to find that the use was not fair."
Actually, there are two kinds of possible harm to the copyright owner. The first is that rather than relying on the photocopy provided by the library, the user should have purchased a copy of the original work, or at least have paid royalties for the photocopy. The second type of harm requires an analysis of how the original work is used in a succeeding work, or the purpose of the subsequently created work. If the latter work supplants the market of the original, there is a lesser likelihood that there will be a finding of fair use . 37 As the agent of the ultimate user and as the actual copier, the copying service must consider whether its copying harms the market for or value of the work copied, and whether the ultimate use of the copied work has adversely affected the market for the original. 
THE WILLIAMS
LARGE-SCALE COPYING OPERATIONS
Copyright owners may view libraries as potentially more threatening than commercial photocopy services. While both may have the staff and equipment to engage in large-scale copying, a library also has the documents. Some of these concerns were addressed in Section 108(g), which prohibits a library from engaging in multiple or systematic copying and distribution.
It is possible, of course, that some library fee-based photocopying services may be engaging in activities that cannot be justified under either Section 107 or Copyright and Fee-Based Copying 33
108. As discussed earlier, the purpose of Section 108 (g)(2) is to prevent copying that reduces the market for a work. This is essentially identical to the crucial fourth factor that must be considered in a fair-use analysis under Section 107. A library that advertises its services may have a more difficult time justifying its copying under Section 107. A fair-use analysis would likely consider whether the advertisements were aimed at local patrons only or, instead, to a broader range of patrons who would not normally use the library. The frequency of those advertisements might also be important. The fact that potential users might have paid royalties for the use of an article, purchased a single issue, or subscribed to the journal rather than rely on the photocopy service might convince a court that the library's activities exceeded fair use."
CONCLUSION
The extent to which a library may reproduce and distribute copies through a feebased photocopy service under either Section 107 or 108 of the Copyright Act requires an examination of the entire operation. What and how much is copied, for whom the copy is made, and how the copy is used must all be considered. So, of course, would the amount charged for the copies and how the revenue is used. The number of clients served by the photocopying service would be considered, as would the extent to which the library solicits patronage through advertisements or other means. Ultimately, the analysis may focus on quantity, as the amount of copying done by the library will likely play a significant role in determining whether copyright owners are actually or potentially being harmed.
The right to reproduce and distribute copyrighted materials under the Copyright Act is not limitless. While the presence of fee-based photocopying services in libraries permits broad dissemination of resources, the continued existence of such services will depend upon compliance with Section 107 and Section 108, judicial interpretation of those sections, and possible legislative changes to the Copyright Act itself. "Under certain conditions specified in the law, libraries and archives are authorized to furnish a photocopy or other reproduction. One of these specified conditions is that the photocopy or reproduction is not to be 'used for any purpose other than private study, scholarship, or research.' If a user makes a request for, or later uses, a photocopy of reproduction for purposes in excess of 'fair use: that user may be liable for copyright infringement.
"This institution reserves the right to refuse to accept a copying order if, in its judgment, fulfillment of the order would involve violation of copyright law." 37 C.F.R. § 201.14 (1984) 10. Melville Nimmer, a noted expert on copyright law, has difficulty construing this phrase. While
Nimmer states that the word private might be contrasted with commercial, he notes that such a construction would effectively exclude copying by libraries in for-profit institutions, which would conflict with Congress' expressed intent 'lOt to exclude for-profit libraries from inclusion under § 108. "Perhaps the only manner in which this apparent conflict between the statutory text and the stated legislative intent could be resolved would be by a somewhat strained construction whereby the word 'private' is held to modify only 'study' and not also 'scholarship: or 'research.' Otherwise, it would seem that the statutory text might prevail over any contrary expression of legislative intent." Melville Nimmer, Nimmer on Copyright (New York, N.Y.: Matthew Bender, 1984), § 8.03 (E)(2)(c) (hereinafter cited as Nimmer). The Register of Copyrights apparently believes that copying for job-related purposes should not be permitted under § 108. See Register'S § lOS(i) Report, supra note 7, p.225. The Register also warns that a library may not reproduce articles or small excerpts for for-profit information brokers. Id. p.120. Copying for recreational purposes, apparently, cannot be justified under subsection (d)(l). 11. One commentator has written: "The condition that the library have no notice of a user's improper purpose in seeking a copy does not require the library affirmatively to seek any information about his identity, status, or affiliation, or to make any judgments as to a user's intended purpose." James Treece, "Library Photocopying," UCLA Law Review 24:1025,1050 (1977). The Register states that notice "could be found in a variety of facts and circumstances, meaning that a library, to be safe, should take whatever steps necessary to ensure that it is not performing photocopying services for commercial 'information brokers' unless they have clear permission from the owner of copyright." Register'S § lOS(i) Report, supra note 7, p.121. 12. The specific reference in § 108(g)(2) to subsection (d) materials means that a library need not postpo~e copying an article or small excerpt from a work until it has determined that a copy is not available commercially. The subsection (g)(i) prohibition against related or concerted repro duelion, however~applies to a broader range of materials, including those specified in subsections (c) and (e) (an entire work or a substantial part of a work). In such cases a library must be satisfied that / a copy cannot be obtained at a fair price before it can reproduce the material or request that another library provide the copy. 13. 2 M. Nimmer, supra note 10, § 8.03 (E)(2)(i 
Guidelines for the Proviso of Subsection 108(g)(2)
1. As used in the proviso of subsection 108(g)(2), the words, " ... such aggregate quantities as to substitute for a subscription to or purchase of such work" shall mean: "(a) with respect to any given periodical (as opposed to any given issue of a periodical), fill~d requests of a library or archives (a 'requesting entity') within any calendar year for a total of SIX or more copies of an article or articles published in such periodical within five years prior to the date of the request. These guidelines specifically shall not apply, directly or indirectly, to any request of a requesting entity for a copy or copies of an article or articles published in any issue of a periodical, the publication date of which is more than five years prior to the date when the request is made. These guidellnes do not define the meaning, with respect to such a request, of ' ... such aggregate quantities as to substitute for a subscription to [such periodical).' " 16. A client of a library copying service may infringe copyright by further reproducing a copy received from the service. The library cannot be responsible for subsequent copying done by its client. 17. Guideline number four states: "The requesting entity shall maintain records of all requests made by it for copies or phonorecords of any materials to which these guidelines apply and shall maintain records of the fulfillment of such requests, which records shall be retained until the end of the third complete calendar year after the end of the calendar year in which the respective request shall have been made." 18. Guideline number three states: "No request for a copy or phonorecord of any material to which these guidelines apply may be filled by the supplying entity unless such request it accompanied by a representation by the requesting entity that the request was made in conformity with these guidelines. " 19. Register's § 108(i) Report, supra note 7, p.140. The Register also stated "it is arguable that the permanent assignment of staff members to make photocopies for patrons makes the photocopying done by those employees look rather systematic." Id. p.190. Discussing document delivery by means of telefacsimile transmission, the Register wrote: "In copyright terms the use of telefacsimile can be analyzed to the mailing of photocopies. However, because of the high cost of telefacsimile a Significant number of copies must be transmitted in order for the technology to be cost effective. Transmission of copies on such a large scale would increase the likelihood that the copying would be found to be 'systematic' under § 108(g)(2)." Ibid., p.262. 20. Section 107 states: "Notwithstanding the provisions of section 106, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include-(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work." 21. Section 108(f) (4) The distinctiDn between 'prDductive' and 'unprDductive' uses may be helpful in calibrating the balance, but it cannDt be whDlly determinative .... CDpying for cDmmercial gain has a much weaker claim to'fair use than copying fDrpersDnal enrichment. But the nDtiDnDfsDcial 'productivity' cannDt be a cDmplete answer to'this analysis. A teacher who. copies to' prepare lecture nDtes is clearly productive. But so.is the teacher who. cDpies for the sake Dfbroadening his persDnal understanding Dfhis specialty, Dr a legislatDr who. CDpiesfDrthe sake Dfbroadening her understanding Dfwhat her cDnstituents are watching; Dra cDnstituent who. cDpies a news prDgram to.help make a decisiDn DnhDWto.vDte." SDny Corp. DfAmerica v. Universal City StudiDs, 464 U.S. 417, 455 n. 40 (1984 
